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DEVELOPING AN INTERNATIONAL CARBON
TAX REGIME
Steven Specht

ABSTRACT

s atmospheric CO remains in the range of 400 ppm, it is
necessary to find 2new international coordination to deal
with climate change. The best way forward is an international regime of harmonized domestic carbon taxes. By agreeing
to a minimum amount of taxation on domestic, point-source producers, money can be set aside for adaptation costs and alternative
means of energy production. Finally, such a plan will overcome
the problem of non-participation of countries in agreements like
the Kyoto Protocol. As this is a treaty dealing with economics and
trade, countries can place taxes on imports of non-participatory
countries under exceptions of GATT Article XX.
1. INTRODUCTION: IMPLICATIONS OF GLOBAL
CLIMATE CHANGE

At the time of its creation, the Kyoto Protocol1 was considered by many to be the strongest international agreement on
the subject of climate change. 2 In 1997, 182 nations committed
to minimizing greenhouse gases (GHGs) during the period of
2005-2008, with the goal of reducing GHGs to below 1990s levels. 3 Early critics of the Kyoto Protocol pointed out future flaws:
simply put, the underlying approach was bound to fail because
it was premised on setting national emissions targets rather than
dealing with the actual problem of global warming caused by
emissions. 4 Despite noble ambitions, emissions have grown significantly.5 By most accounts the Kyoto Protocol has "unequivocally failed.' 6 The fault lies in several areas. First, it was a regime
which created "common but differentiated responsibilities" 7 putting little to no responsibility on developing nations to consider
emission reductions. 8 While some combination of domestic
efforts and a global recession has created a decline in emissions
in the developed world, unchecked growth of emissions in the
developing world is beginning to overcome that of the developed
world, calling into question the apparent malarkey on common
but differentiated responsibilities. For example, while the United
States (US) remains a much larger per capita producer of Carbon
Dioxide (C0 2) than other major world economies, China and
India are both increasing their respective CO 2 output at a whopping seven percent annually, while the US is either steady or
declining. 9 The per capita CO 2 output for both China and India
is also rapidly increasing at similar rates (seven percent and six
percent for China and India respectively).1" Assuming steady
population growth rates, 11 China and India will both surpass the
US per capita production of CO 2 within two decades. 12 Second,
in addition to lack of buy-in by major nations such as the US in
the initial stages of the Kyoto Protocol, some nations have lost

faith. (Consider Canada which declared that the Protocol "does
not represent a way forward," 13 despite its own plummeting
emissions, and Russia which has declined to take on additional
obligations despite its own drops in emissions). 14 Finally, the
Kyoto Protocol failed to deal with many emissions such as those
of airlines and shipping companies. 5 Transport alone accounts
for at least fourteen percent of global GHG emissions. 16
This Article serves to show a way forward from a failed
Kyoto Protocol to create an international taxation scheme that
harmonizes taxes levied upon producers of CO 2 by their respective nation states.
While this Article acknowledges that global warming is part
of a natural cycle, it is an undeniable fact that the total amount
of atmospheric CO 2 is at all-time highs for recorded history. 17
A consideration of ice core samples from Antarctica gives revelation of GHGs going back some 800,000 years and reveals
periods of global cooling when the parts per million (PPM) was
as low as 175 and periods of global warming with nearly 300
ppm. 8 Since modern atmospheric measurements began in 1958,
the number has steadily increased from 315 PPM to a close to
400 PPM.1 9 Such a level is unprecedented, at least within the
20
timeframe of human history going back at least 800 millennia.
While there is no empirical evidence indicating what awaits
us with such a high level of CO 2 in the atmosphere, the warmest
weather in recorded history has already occurred in the last generation. 21 With CO 2 levels to exceeding 400 PPM, one should
consider treading carefully in unfamiliar territory. Certainly as
part of a natural cycle the planet may heal itself, but "if humanity
wishes to preserve a planet similar to that on which civilization
developed and to which life on earth is adapted, paleoclimate
evidence and ongoing climate change suggest that CO 2 will need
to be reduced to at least 350 PPM"' 22 lest we go to the "point of
23
no return."
Though the ramifications of dealing with CO 2 are expensive and inconvenient, the costs, both monetary and sociological, are far greater in the near future than in the present.
24
Simply put, "delaying action is a false economy." Cost of
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environmental degradation already has a negative effect on the
economy; for example, economic losses due to environmental
degradation and pollution cost roughly 10 percent of China's
25
gross national income.
It is with some irony that a need for international coordination on environmental issues comes as a necessary byproduct of
international coordination in trade liberalization. The road to trade
liberalization has been disrupted throughout modern history by
war and regional animosity, in a continual push towards opening
ofborders and removing of protectionist policies. 26 In recent years
27
the developed world is rallying around a second issue of GHGs.
Given the relationship to expanding global trade and increased
greenhouse gases, one might argue that the latter is the logical
outgrowth of the former; if not for the advancement of trade
through economic coordination, greenhouse gases might largely
be a moot point. If we chart global GDP growth alongside the
growth of greenhouse gas productions, there would be a surprising similarity.2 8 The question arises: can one harness the power of
economic coordination and integration to effect processes necessary to diminish the production of GHGs while repairing current
and future damage caused by climate change? When viewing
the problems tackled by our predecessors, one can be optimistic.
Certainly global measures
to reduce the depletion of
the ozone layer caused by
chlorofluorocarbons (CFCs)
have been successful, but
CFCs were only a small portion of the overall economy.29
Dealing with GHGs would
have an effect on nearly every
aspect in the daily life of the
average industrialized citizen.
Sometimes it is necessary to state the obvious: environmental degradation knows no political boundaries. Smog regularly
drifts westward from China to choke neighboring countries
of South Korea and Japan.3" The same can be said for that of
India's neighbor, Bangladesh.3 1 Meanwhile, some 37,000 tons
of plastic particles have accumulated in ocean eddies throughout
the world.3 2 Increasing desertification throughout the world has
been a destabilizing effect on numerous countries with conflicts
regularly spilling over borders to threaten the lives of the indigenous population as well as the resource chain for the developed
world. 33 The world is awash with well-intended, but often futile,
efforts to deal with environmental degradation (each year, more
than 30 additional Multilateral Environmental Agreements are
34
signed with the intent to solve global environmental problems).
Most are dominated by language of second and third generation
rights, and one wonders if these merely amount to a "collection
of pious phrases." 35 While second and third generation rights are
noble concepts, in a legal sense, the Lorax3 6 has no standing.37
This is not to discount all international regimes dealing with
the environment. However, the most successful seem to deal
first with economic concerns and only later, with environmental concerns. Consider for example, the International Maritime

Organization which began merely as a United Nations body to
establish international norms for shipping and only later became
the designated shepherd of the maritime environment.38 This
pragmatic body along with its derivative, the International Oil
Pollution Compensation (IOPC). 39 Funds have led to the creation of a fund for victims of oil pollution caused by oil tanker
accidents.4" Ultimately the polluter pay scheme does not slow
the flow of oil but is the impetus for greater caution lest the com41
panies pay up for their mess.
Moving forward on the host of environmental problems
means taking this more pragmatic approach: damage will occur,
but we have the ability to counteract this damage, correct the
damage, and encourage industries to adapt to a more sustainable
method of operation. While the Arch Druids42 would have us
conserve what is left and shut down industry entirely, this monolithic approach is realistic neither in a domestic effort, nor in an
international effort. Actions by any individual country result in a
zero-sum game; 43 for example, a sudden shift in fuel efficiency
in the United States would create a glut on the world market
causing lower fuel costs. 44 There is little doubt that impoverished
countries would "snap up the suddenly plentiful, suddenly cheap
45
crude oil and use it to develop their own economies.
This Article will briefly
discuss the economic realities of why the carbon tax is
the best solution to deal with
climate change. It will then
provide examples of successful national and regional cartaxes. Third, it will posit
ia• ,"bon
an international carbon tax
regime and the application of
the regime.
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2. WHY CARBON TAX?
It is generally understood by all economists that in order to
reduce the potential of further impacts of climate change on the
world, it will be necessary to tax all parts of the production and
use of fossil fuels.46 A carbon tax can be an example of applying
the "double dividend hypothesis" which means that the taxation
scheme encourages both more efficient uses of existing resources
as well as reducing the negative result of such uses.47 A tax is a
cost-efficient method of lowering fossil fuel consumption by
making them more expensive and encouraging use of alternative technologies, 48 and giving more flexibility to internalize the
costs of emissions.4 9 Carbon taxes could affect any industry with
the capacity to pollute.50 However, the burden will likely fall
upon the energy and transportation sectors.s 1 Additionally, once
a tax is levied on energy and transportation sectors, there may
be room to apply it to other industries as needed. For example,
a tax on plastic producers could create an incentive to produce
more durable plastics or induce them to lobby local governments
to increase the recyclability of their products. Even in the cases
where alternative methods of Command-and-Control Regulation,
Cap-and-Trade, and Government Subsidies have worked, they can

still work concurrently with a Carbon Tax model. The advantages
and disadvantages of each are discussed below.
A. COMMAND-AND-CONTROL REGULATION

Though Command-and-Control was once the preferred singular method of dealing with emissions, it is best when the substance
intended on being regulated is so toxic and destructive that there is
little economic advantage to balance the negative ramifications of
its use.52 An example of this is the phasing out of CFCs when the
use of them was demonstrated as a causative relationship to the
thinning of the ozone layer.53 With CFCs, there was a host of alternative chemicals to replace the CFCs, which did not damage the
ozone including hydrochlorofluorocarbons, hydrofluorocarbons,
and hydrocarbons.54 However, the use of command and control
regulations means large government agencies and complicated
litigation when things went awry.55 Such a draconian approach
requires that the chemicals be of the most dangerous type in order
to apply a regulation that can effectively destroy a market rather
than tailoring it to reach greater efficiency.
There are other success stories for schemes that reward
"good" behavior and punish "bad" behavior. Consider the example of Germany taxing leaded gas at a much higher rate than
unleaded gas. 56 In a manner
of a decade, such incentives
virtually eliminated leaded
gas in Germany. 57 Similar
to the successes with leaded
gasoline are the CAFE 58
standards in the US, which
have significantly increased
auto efficiency since their
first use during the oil crisis
of the 1970s. 59 Despite the
initial burdens placed upon
the industry, the auto industries have survived in both countries.
However, it is important to remember that more efficient autos
do not necessarily mean more efficient drivers. An auto with 50
percent better fuel economy can save gas, but a driver who drives
60
50 percent more with the savings uses the same amount of gas.

insist they are not raising taxes , when avoiding the use of the
word tax means that legislation may more likely to survive the
political process. 65 An important issue to consider is that Capand-Trade can slow the growth of emissions but may not actually
66
cut emissions.
In addition to the failure to actually cut emissions is the
impossibility of government to always stay ahead of economic
trends which can create very inefficient allocation of allotments
without a clear knowledge of a proper balance. 67 An example
of this is the European Union's Environmental Trading System
(EU-ETS). 68 This was the most robust carbon-trading system in
the world, but often viewed as a failure in retrospect. The worst
aspect is that the inability to adapt allotments during the economic recession meant a glut of allotments for trade, and as with
all supply-demand balances, the price of carbon crashed. 69 The
fact that the European Parliament declined to bolster it in 2013
is perhaps the best indicator of its failings. 70 Other experiments
in Cap-and-Trade have also had similar difficult learning curves
including in the US where carbon markets often "experience
volatile, often unforeseen, price shifts." 7 1 From 2005 to 2011,
EU-ETS cost Europe some $287 billion and had "almost zero
impact" on the overall emissions. 72 The proverb of putting good
money after bad comes to
mind when considering calls
that we have not given carbon
trading enough time.

'A Cap-and -T ade program
creates a gove'mi nent-informed
maximum an 014nt of carbon
fr
emissionsf
given party."

B. CAP-AND TRADE
A Cap-and-Trade program creates a government-informed
61
maximum amount of carbon emissions from a given party.
Allowances in the form of metric tons are allotted and companies which fall below their respective caps are able to sell their
leftover allowances to other companies.62 On the other hand,
Cap-and-Trade takes much of the power from government and
into the hands of private enterprise, encouraging them to become
63
more efficient in order to sell their allotments for a profit.
However, Cap-and-Trade is complicated, and depending on the
regime, does little to actually reduce net carbon; it merely insures
more efficiency of production. 64 That efficiency is responsible
for some economic growth due to better allocation of resources,
but not to the extent of that wrought from a Carbon Tax. The
advantage of the Cap-and-Trade system seems to be the political
viability for politicians who can honestly (albeit misleadingly)

C. GOVERNMENT

SUBSIDIES
Government subsidies
continually pose the problem
of government participation
in the market. Governments
often lack the flexibility to
recognize what consumers will use or emerging technologies that
supersede that which the government wishes to sponsor through
subsidies. Even the most developed nations may be guilty of the
proverbial "surplus of left shoes."7 3 An example of this in recent
history is Solyndra which defaulted on a $535 million loan for the
development of solar technology guaranteed by the Department of
Energy amid accusations of fraud by many political opponents of
the Obama Administration.74 It is dishonest to say that all products
of the American Recovery and Reinvestment Act75 under which
Solyndra was subsidized were a failure-far from it. 76 In fact the
majority of investments in green technology by the US government in the American Recovery and Investment Act seem to have
been a success. 77 However, the rapid increase of investment in
renewable energy around the same time seems to indicate that the
free market had beaten Congress and the Obama Administration to
the punch. For example a 2008 study 78 showed that wind capacity
increased by 51 percent and solar photovoltaic capacity increased
by 44 percent from 2007. 79 Moreover private sector investments
had exceeded $23 billion in 2008.80 Arguably, the $32 billion allocated to clean energy projects in 2009 was quite late to the party.81
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In addition to the private sector outpacing the government,
there is a real concern of creating an "iron triangle."8 2 The
example which bests demonstrates the Iron Triangle from the
perspective of the US is the military industrial-complex which
is regularly accused of producing large quantities of outdated
technology 83 or producing technology so far beyond the capabilities of our opponents that it defies reason.8 4 It is a reasonable
extrapolation that alternative energy industries would create just
as much of a boondoggle as past cooperation between government and an industry. That a recent Oklahoma bill penalizes
homeowners for installing solar panels while simultaneously
subsidizing traditional power plants is indicative of how slowly
the government can react once subsidies for a given industry are
85
in place.
Of course, not all subsidies are as problematic as the examples above, but a subsidy does not come from out of thin air, it is
a result of diverting tax dollars from somewhere else. In revenue
producing carbon taxes discussed later in this Article at least
some of the money can be diverted into subsidies. While not
meant to completely demolish the function of subsidies, at the
very least this section suggests that subsidies should be a light
touch that does not create industry dependency and involves a
sound reallocation of taxes on other industries.

3. EXAMPLES

OF SUCCESSFUL CARBON TAX REGIMES

AT THE NATIONAL AND SUBNATIONAL LEVEL

An economic theory is best illustrated by practical successes. While individual successes may be questioned or even
dismissed on evidence of other causes, success is a possibility
for taxation at a local or national level. Worldwide, at least 15
countries have some sort of carbon tax regime, but many provide such broad exemptions for various sectors or households
that one wonders if they serve any purpose.8 6 In North America,
three Canadian provinces have experimented with carbon taxation.8 7 Australia instituted a carbon tax over a two-year period
from 2012 to 2014.8 In Europe, Ireland has had tentative success on its carbon tax introduced in in 2010.89 An analysis of
these programs is included below.
A. CANADIAN PROVINCES

British Columbia, Quebec, and Alberta have attempted
taxation schemes to reduce GHG. In October 2007, Quebec
introduced the first North American carbon tax by introducing a
duty of $3 per ton of CO 2 on bulk sales of fossil fuels.90 Alberta
taxed large industrial emitters (greater than 100,000 tons) at a
rate of $15 per ton of CO 2. 91 British Columbia followed a few
months later to introduce a consumption-based tax designed to
reduce GHG emissions in February 2008.92 British Columbia's
rates were set up to result in $10 per ton of CO 2 emissions, but
were levied at the consumer level. 93
The above reductions must also be taken into consideration
alongside the fact that Canada ratified the Kyoto Protocol in
December of 2002 to reduce Canadian GHG emissions by six per94
cent from the 1990 level of 599 million tons of CO 2 emissions.
Despite such an endeavor, Canadian GHG continued to increase
to more than thirty four percent of Canada's commitment under
Spring 2016

the Kyoto Protocol. 95 This was in no small part due to the failure
to introduce substantive policy changes beyond increased "public
education, voluntary initiatives, and fiscal incentives." 96 Such
"pious hopes and good intentions" 97 were sought by the Liberal
Party in control of the Canadian government, but the Conservative
Party under direction of Stephen Harper fared no better and the
Canadian government reneged on the commitments in its ascension to the Kyoto Protocol.98 It is with such a political background
that prompted the above attempts by British Columbia and Quebec
to deal with global warming.
A retrospective look indicates a success for British
Columbia. In British Columbia, "[t]he carbon tax has been
good for the environment, good for taxpayers and it has not hurt
the economy."99 Such a pronouncement is backed by a drop in
per capita fuel consumption by 4.5 percent and unemployment
remaining below the national average. 100 Use of all fuels covered
by the tax is down by sixteen percent in six years while Canada's
101
Kyoto target was a six percent reduction over twenty years.
Additionally, the shift in GHG production seems to be in defiance of presumed economic trends and carbon leakage. While
Canada entered an economic downturn in 2007 and continuing
until the present, 10 2 fuel use in other provinces continued to rise
by three percent annually from 2008-2013.1l 3 Likewise, cross
border fuel purchases are said to account for only 1-2 percent of
British Columbia's sixteen percent reduction in fuel use. 104 On
the other hand Alberta and Quebec have had less success, though
at the time of this writing, little conclusive research indicates a
10 5
reason why. The devil is in the details.

B. AUSTRALIA
Australia's flirtation with carbon tax was brief, lasting only
two years as the "political stepchild" of political wrangling to
achieve a coalition government in 2011-2012.106 While GHG
gas emissions had been falling for years, the drop from 2012
to 2013 was the largest in 24 years with total emissions falling by 0.8 percent reported in the Sydney Morning Herald,
a right of center daily newspaper. 10 7 The national electricity
market experienced the most marked change in total emissions.
Emissions fell by between 5 and 8 million tons from 2012 to
2013 and between 6 and 9 million tons from 2013 to 2014.108
After the repeal of the carbon tax in 2014, emissions have
fallen back to their previous levels. 10 9 It is unclear if the sudden rise is directly attributable to the repeal of the carbon tax
as "the government was 'ripping away' at other policies curbing emissions, with plans to scrap the Australian Renewable
Energy Agency, the Clean Energy Finance Corp, and energy
efficiency programs." 110 As with Alberta and Quebec, the lack
of conclusive peer-reviewed data makes it difficult to make
firm conclusions, but the economic data may be helpful.111

C. IRELAND
Ireland instituted its carbon tax regime in 2010 and has
'
been "quite successful"112
when considering economic data and
113
overall emissions. The Irish method involved taxation directly
on the consumer in a draconian method that included even the
114
weighing of non-recycled residential garbage for taxation.

The tax was implemented in the wake of the global financial crisis and ahead of the Kyoto Protocol deadline of 2012.115 Bearing
in mind that emissions other than electricity production had been
slowly falling for some time since the late 1990s, emissions fell
dramatically in the period immediately after the tax by 22.4 percent between 2010 and 2012.116 Total emissions declined again
in the by an additional 0.7 percent from 2012 to 2013.117

4.BuT WHY AN INTERNATIONAL

CARBON

TAX REGIME?
The idea of an international carbon tax in scholarly circles
is not new, but it is generally mentioned merely as a footnote
in broader discussions of international environmental issues.
The Honorable Richard L. Ottinger posited an international
carbon tax in 1991, stating affirmatively that "[i]t is time to
institute one." ' However, he provided no framework for such
implementation and merely acknowledged the problems associated with carbon leakage and the fledgling attempts at carbon
taxes in Sweden, Finland, Netherlands, Germany, Norway,
and Switzerland. 119 Analysis remained tangential and fettered
throughout the next two decades with one author suggesting that
there should be a harmonization at a domestic level with all participating countries setting a standard tax rate. 2 ' The final word
on analysis of an international carbon tax in the 1990s was that
the Kyoto Protocol was the only viable option."' The following
decade was not much of an improvement with one article positing that it was impossible to know precisely how much emission reduction could be achieved by a tax system; developed
countries were already tax averse, and developing countries
would need assistance. 122 Such concerns were reiterated shortly
thereafter. 123 Other works have posited the benefit of an international carbon tax in their ability to incorporate existing domestic
24
carbon taxation schemes as harmonization is reached. 1
In considering successful carbon taxation schemes, a question arises on why an international solution is needed if domestic
remedies have been successful; in short, domestic remedies are
not sufficient. One of the problems of Kyoto was that it was
not truly collective action but a commitment to set national
targets that did not really address the collective problem. 125 As
with any Tragedy of the Commons collective problems require
126
collective action through some centrally administered body.
Dealing with a collective issue of GHGs, this Article argues that
a carbon tax applied in a harmonized fashion at national level
will accomplish such a goal. First, from a practical standpoint,
carbon leakage is a key concern on any domestic regime. While
earlier analysis demonstrates that economies may continue to
prosper with emissions constrained by taxes, it does not entirely
refute the argument that taxation will induce industries to merely
move across borders to avoid taxes and cause no net change in
worldwide emissions. 127 Second, many domestic regimes are not
in a position to deal with adaptation costs.1 28 As detailed below,
international coordination to disperse revenue to the most vulnerable through a harmonized taxation scheme may be the best
method to solve the above problems.

An international carbon tax envisioned in this Article will
be: 1) harmonized and created by a new treaty body 2) collected by domestic governments 3) enforced by tariffs on nonparticipatory countries in compliance with Article XX of the
GATT 4) a portion of funds collected domestically to be paid
to an international agency for the purposes of funding adaptation costs. Such a domestic carbon tax harmonized across all
countries offers a cost-effective means of obtaining CO 2 reductions. 129 Additional taxes upon existing national frameworks will
differ from country to country to account for existing taxes and
other constraints. 130 Furthermore, rather than an arbitrary allocation of quotas with discord between developed and developing
countries, a carbon tax will be a mutually agreed upon action
for all.i' Finally, though there are other GHGs responsible for
climate change, CO 2 is the most ubiquitous and under current
production, the most harmful. Other GHGs can be dealt with as
the CO 2 regime becomes entrenched and successful.

A.

HARMONIZATION

We must begin to look at the producers of pollutions as the
giant Multinational Enterprises (MNEs), which eclipse the economic power of many nations. While some would argue that the
nation states should be responsible for the pollutions of its economic citizens, this is short sighted for three reasons. First, the
proliferation of MNEs means great difficulty in establishing the
nexus of a business' operation. Secondly, if we consider gross
profits as analogous to a country's GDP, the profits of the largest
multi-national companies have allowed them to eclipse many
gross domestic products of individual nations. 13 2 Most developed nations have instituted eco taxes at some level of another.
Such an international scheme is not unprecedented, as some
have proposed a sort of UN Global Transaction Tax. 13 3 A criticism
is that allowing the money to pass through the hands of individual
governments creates suspicion that the money is not going directly
to the appropriate areas.1 34 Though some might suggest that states
could merely earmark based on appropriate demands,135 this relies
on the political whims of the nation states involved. Lasting positive change will come in the form of some sort of international
accord, protocol, or treaty.1 36 Such an explanation of how a treaty
regime can work is described later in the section on how to collect
and allocate an internationally pooled fund.

B. A TAX

UPON WHOM?

Moving forward will mean not repeating the same mistakes
of the Kyoto Protocol. Taxing only industrialized countries gives
those countries an incentive to not participate with political talking points to justify that lack of participation. 137 While the Kyoto
Protocol seemed to ignore the rising emissions of the developing
countries, all countries should levy a comprehensive tax scheme
on point-source producers of GHGs. This will serve to avoid
the problems of Kyoto with countries like the United States not
participating at all or countries like Canada pulling out when it
is politically expedient. Targeting point-source producers rather
than consumers is necessary because the consumer lacks the
economy of scale to make -large-scale adjustments to a sudden
increase in price while a point-source producer can spread initial
SustainableDevelopment Law & Policy

costs among myriad consumers while simultaneously working
to increase efficiency to maintain profitability in the long run.
Because countries generally report to the IMF on their macroeconomic policies, GDP, and other information, it is easy to
establish a baseline on existing revenues and profits of the major
industries subject to a harmonized tax regime.138 Finally, it is
folly to say that companies and nations would revolt at such a
large-scale tax scheme. Within the confines of the European
Union (EU) nations have been willing to assent to a broader
scheme.139 Likewise, businesses in the US and the EU have been
willing to comport to attempts at carbon trading; therefore, it is
reasonable to conclude that other measures can be met with the
same grudging acceptance.
C. METHOD OF ENFORCEMENT
One of the biggest problems in the Kyoto Protocol was the
disheartening lack of participation by countries like the US in
the final negotiations and ratification process. 140 Any taxation
scheme will require buy-in from all the major and developing nations. But without coercive measures, what can be done
about free riders among
developed nations, which
have persistent resentment
of taxation, regardless of the
141
source or justification?
Border adjustments 142 may
ifl
serve to force harmonization on imports from nations
who refuse to participate in
by countrie6
an international carbon tax
regime and can provide the
method by which participatory nations can coerce the
143
outliers into compliance.
Such border adjustments
work in two ways to ensure compliance. First, they protect one
nation from a lack of competitiveness for domestic producers
at the hands of foreign producers not subject to a similar tax
scheme. 144 Secondly, they reduce the incentive of free riders to
not apply taxes domestically, because taxes levied on exports at
their destination will mean no direct benefit to the companies
who avoid domestic tax burdens. Moreover, not only are such
measures likely in compliance with the GATT, but also have
actually been recommended in the past as a way to salvage the
145
Kyoto Protocol.
GATT Article XX is an avenue to justify preferential measures that would otherwise violate GATT provisions, provided
these measures are not "arbitrary or discriminatory." 146 However,
a WTO Panel is responsible for determining whether something
falls within an Article XX exclusion or whether it runs afoul of
Articles 1147 and 111.148 Whether a coercive measure attempting to
harmonize taxation when dealing with nonparticipating free riders is within exceptions under Article XX 149 is subject to debate,
but at least some preliminary analysis suggests they would be.
GATT Article III allows taxation on imports under its "national

treatment"15 clause. 151 Though differentiation is made between
final product national treatment and process-based national treatment, at least some preliminary analysis of WTO cases suggest
that Article III can be avoided.1 52 GATT Article I is the largest
concern generally under the most-favored-nation clause, which
would disallow taxes to be levied on one nation but not the other
given that all signatories are to be afforded most-favored-nation
status under the WTO.15 3 However, Shrimp/Turtle 154 has demonstrated a "fundamental shift in WTO jurisprudence" 15 5 when
considering environmental concerns. In either case, it seems
that border adjustments that serve to protect human animal and
plant life or ensure the conservation of an exhaustible natural
resource are acceptable within the WTO framework.1 56 While
such wording seems to be the flowery language of unenforceable
treaty bodies criticized in the introduction to this Article, they
have been directly confirmed in EC-Asbestos1 57 contingent on
158
how "vital or important [the] common interests and values"
59
pursued by such a border adjustment could actually be. 1
The scheme as proposed in this Article creates a market
incentive. Lower taxes after abiding by WTO norms mean lower
prices. This encourages the
buy-in from consumers on
whether or not a company is
"green" and means the consumers are merely thinking
ProtOCOl was the
with their wallets. 160

"One of the b ,est problems
Kyoto I

dishearteningla
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D. REVENUE

GAINING TAX
One of the purposes of
an international agreement to
harmonize domestic carbon
tax regimes is to create revenue, which can be spent in
two ways. First some of the
money can be turned around for subsidies, which were discussed
previously as a half-measure to be used alongside a responsible
taxation regime. 16 1 Such subsidies would result in more efficient
manufacturing and production as well as greener technology.
Secondly, some of the money should be allocated toward an adaptation fund that will serve to help nations with little responsibility
for CO 2 production but face much of the consequences. 162 Some
634 million people live within the low elevation coastal zone, a
163
region defined as being less than ten meters above sea level.
How to defend them from rising sea levels is the first question
among many in considering how to deal with climate change and
how to spend revenue from a carbon tax. Something akin to a
superfund can serve any number of purposes. The easiest target
is protection from flooding caused by rising seas. As pointed out
earlier, delay is a false economy, and the long-term damage caused
by flooding is far more expensive than the short-term costs of
1 64
preventing it.
Some have posited a revenue neutral tax, meaning that for
165
every dollar of tax created, taxes will be cut somewhere else.
However, when considering the amount of revenue that can be

generated by a tax on point-source producers may stagger the
imagination. The top five oil companies alone consistently earn
1 66
around $100 billion annually.

E. NATIONALLY ADMINISTERED OR POOLED FUNDS?
The trickiest question about an international carbon tax is
whether funds from a revenue producing tax should be nationally
administered or pooled. It is a laughable proposition that nations
would willingly send billions of tax dollars out of the country,
but it is not beyond the realm of possibility that countries can be
induced to contribute to at least some sort of international fund
that would help developing nations. Such a hypothetical pooled
fund may result in a two-fold benefit: 1) it serves as a show of good
faith by developed nations for taking responsibility for past action.
2) as developing nations begin to incorporate changes pushed for
by an international carbon tax regime, earmarks can be set aside
to fund the education of key people in the developing world which
is a growing source of pollution and unsustainable development.
Such a method can help bring the developing countries to a higher
level and reduce the short-term costs imposed in international
environmental regimes that unfairly punish the developing countries going through the same growing pains of the OECD nations
during the 1800s and 1900s.
Of course, any funds
taken out of the country to
ve
be invested abroad can be
justified as an incentive for
countries to "cheat" on their
overcome
levies, but cheating can still
be mitigated with the coercive measures in the previous
im
section dealing with why border adjustments are acceptable under Article XX of the
WTO. Facing taxation on exports overseas for failure to comply
means there is no incentive to dodge domestically. On the other
hand, even a tiny fraction of levied taxes could go a long ways
when pooled together in a sort of superfund. Ireland's 2010 yield
from taxation came to $330 million.167 This is a paltry sum as
individually imposed and less than one percent of Ireland's 2012
GDP of $224 billion, 16 but a similar figure applied to the current Gross World Product (GWP) would amount to $111 billion
in total taxes collected.169 A mere one percent fund to be targeted
at the most vulnerable areas could go a long way to repairing
170
some of the harm caused by global warming.
This sort of "eco-tax" 17 1 is not placed upon nations by an
international body. Such a move is not only unprecedented but
far too bold within the current paradigm. Eco-taxes are not a
new concept unto themselves, 172 but can be analogized to the
numerous countries which have applied eco-taxes upon citizens
and businesses. However, such a tax should be applied upon
businesses rather than upon the nations, for it is the businesses
responsible for the damage rather than the collectivity of the
nations. Though the nation state is the dominant regime for political purposes, a tax upon a nation moves beyond the "polluter

pays" principle favored by many economists.1 73 By levying the
tax upon business, the cost is internalized and placed upon the
consumer, which allows the free market to continue thriving
while a race to lower prices functionally conserves the environment as producing less environmental harm means less taxation
174
and thus lower internalization of costs.
A treaty regime is necessary to overcome the fear of action
'
by nations holding a "you first"175
stance on climate change.
Carbon leakage happens when a nation or a group of nations
attempts to change the dynamic of carbon usage allowing third
parties to take advantage of the glut in cheaper fossil fuels,
production techniques, etc. 176 While countries could protect key
industries from such unfair international competition, to do so
would be nonsensical as these key industries would be the largest source of carbon production leaving behind only half measures with little gains to show. 177 The only way to prevent free
riders is to develop an international scheme that has all the major
actors, whether developed or developing, on the same page of
taxation in a manner that allows the free market to establish new
paradigms without the problems associated with carbon trading,
command and control regulations, and subsidies.
The road map forward will look similar to that which has
already been accomplished
in the International Maritime
Organization ("IMO"). The
IMO is a 171-nation strong
specialized agency of the
by
United Nations, which develops comprehensive regulations for shipping as well
,
Cte
as deal with environmental
issues, maritime security
and efficiency in world shipping. 178 Throughout the last 35 years of history, the IMO has
been part of a fund which was to be used as a payout for countries
and individuals hurt by oil spills. 179 The name and function of
the fund has changed with time, but the 1992 Fund Convention
boasts 114 parties and the 1992 Supplementary Fund Protocol
3 1.180 The 1992 fund capped the maximum amount payable to
135 million Special Drawing Rights (SDR),181 which at the time
of this writing has an exchange rate of approximately .72 SDR to
1 USD.18 2 The 2003 Protocol limits compensation to 750 million
SDR and is funded by annual contributions to the fund from any
person who has received total quantities of oil exceeding 150,000
tons, assuming the individual is a member of a state with at least
1,000,000 tons of oil.183 The fund itself is independent of the
United Nations and actually governed by the International Oil
Pollution Compensation Funds (IOPC Funds).184
The IOPC Funds can be considered a success. There first
use was in the 1999, Erika Spill in which a Maltese-registered
tanker broke into two sections 60 nautical miles from the
Brittany coast. 185 Approximately 19,800 tons of the 31,000
tons of heavy oil aboard the ship spilled onto 400 kilometers of
shoreline.1 6 After a series of legal wrangling to determine how
much would be paid by private insurance and to determine the
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actual damage, some E 116.9 million had been paid by IOPC
187
2014 to some 131 claimants.

5. SYNTHESIS

AND CONCLUSION

The treaty envisioned in this Article is unlike anything else
currently in existence; though analogies can be made in several
manners. There are two key features. First, countries agree to a
harmonized carbon taxation regime to be levied at the domestic
level. Second, a small percentage of the national tax is allocated
to a pooled fund which serves to deal with adaptation cost, as
well as to help developing nations grow in a more sustainable
and responsible manner than their developed predecessors.
This broad deference to national governments resembles the
Kyoto Protocol, but differs in two significant ways. First, it does
not give a pass to "developing nations" including China which
now has a rapidly growing per capita share of the world's largest economy. Second, a cabal of industrialized nations can coerce
nonparticipants with an exhaustible resources exception under
GATT Article XX. 18 Where Kyoto failed, this treaty can succeed.
The second feature of the treaty is more questionable from
a logistics standpoint. Though nations can coerce participation
in the harmonized taxation scheme, it is unlikely that the type of
coercion allowable under GATT Article XX will also allow punitive measures to hold nations hostage over their unwillingness

to participate in an international fund. However, it is a relatively
small burden on national budgets that can have huge implications for world-wide adaptation costs.
Though the IOPC has been used as an example of an
international fund, what is envisioned in this treaty is different
for the fact that it would include all nations rather than just oil
importers. It also differs in that, resources will be allocated in an
anticipatory manner for issues related to an ongoing low level
catastrophe of climate change, rather than payment for a single
major event like an oil spill. Such analysis of where the money
can and should be spent is beyond the scope of this Article.
Not all environmental issues can be solves with a taxation
scheme. As with CFCs, some require draconian measures to
completely eliminate a problem. The use of technologies and
resources which create GHGs is so pervasive, there is no way
to remove the problem from society without turning the clock
back some 200 years. However, that does not mean we must
take a fatalistic approach. We can reduce the flow of CO 2 into
the atmosphere, and we can work toward more sustainable
development. If we have reached the point of no return, then
we can seek to reduce the harms caused by climate change.
This is an international problem that requires an international
solution. The methods outlined above are a possible means of
moving forward.
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